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TODAY’S AGENDA

• Welcome / Agenda

Kristen Smith – (12 p.m. - 12:05 p.m.)

• Handbook Policy Requirement for Reproductive Rights Discrimination Restored by Court

Kristen Smith – (12:05 p.m. - 12:10 p.m.)

• January 2025 Litigation Update: New Year New Standard for What Constitutes an Adverse Action?

Nick Jacobson – (12:10 p.m. - 12:20 p.m.)

• Paid Family Leave Retaliation Claims: Understanding the Law and Process

Adam Mastroleo – (12:20 p.m. - 12:30 p.m.)

• Questions / Wrap Up

Kristen Smith – (12:30 p.m.)
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NY Labor Law 203-e ~ No Discrimination Based on 

Employee’s Reproductive Health Decisions

• Implemented in 2019

• Prohibits employers from:
oDiscriminating or retaliating against employee because of an employee’s 

(or their dependent’s) reproductive health decision making, including 

decision to use a particular drug, device or medical service

o Accessing employee’s personal information regarding their (or their 

dependent’s) reproductive decision-making

oRetaliating against an employee for making a complaint that their rights 

under this law were violated, or participating in an investigation or 

proceeding related to such a complaint



NY Labor Law 203-e ~ No Discrimination Based on 

Employee’s Reproductive Health Decisions

• Affirmatively requires employer to include a notice of “rights and 

remedies” under this law in an employee handbook, if they have a 

handbook



CompassCase v. Cuomo, NDNY, 2022

• Plaintiff (Christian pregnancy center and others) challenged NY 

Labor Law 203-e 
o First amendment free speech – law compels religious organization to make 

statements with which is disagrees in their handbook

oCourt permanently enjoined NYS from enforcing the notice provision in 

the law

oResult: Not required to put a “reproductive rights discrimination” policy in 

employee handbook



Slattery v. Hochul, 2nd Circuit 2023

• Crisis pregnancy center challenged Labor Law 203-e
o First amendment freedom of association – prevents is from disassociating 

itself from employees who seek abortions & undermines its anti-abortion 

message as a crisis center

o State moved to dismiss, lower court dismissed the case

oOn appeal, court held that lower court applied the wrong test, and the 

plaintiff stated a plausible claim of an unconstitutional burden on its right to 

expressive association – sent the case back to lower court on this issue

o Employer may have a claims if the law “forces [the employer] to employ 

individuals who act or have acted against the very mission of its 

organization



CompassCare v. Hochul, 2nd Circuit, Jan. 2, 2025

• Based on Slattery decision, revived CompassCare’s freedom of 

association claim, sent back to lower court

• Vacated the permanent injunction on the handbook provision of 

the law

• Bottom Line: Employers with handbooks must now include a 

policy notifying employees of their “rights and remedies” under the 

law
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Adverse Actions: Pre-2019

• Standards were essentially the same under New York State and 

Federal Law (NYCHRL applied a different standard)

• Terminations, demotions, unpaid suspensions constituted adverse 

actions

• Things like transfers, denials of training, and unfavorable 

assignments could constitute adverse actions; ex:
o Transfer that constituted a “significant change” and created a “material 

disadvantage” 

oDenial of training that resulted in “material harm” – significant disadvantage 

with respect to opportunities for professional growth and career 

advancement



Changes to Federal Law Adverse Action Standard

• Muldrow v. City of St. Louis (April 2024)
o Police officer transferred from position as investigator to uniformed position

−Lost take-home car, no longer worked investigations, worked irregular schedule 

including weekends

o Supreme Court: nothing in Title VII required the officer to show “significant” 

changes to her employment

oNew Standard: Transferee must show “some harm” to an “identifiable” 

term or condition of employment



Effect of Muldrow

• Although Muldrow concerned a transfer, its reasoning could be 

applied to all Title VII discrimination cases
oMcCarthy v. Motorla Sols. Inc. (E.D.N.Y. Aug. 2024) – new, reduced 

standard “likely does apply outside the involuntary transfer context”

o Anderson v. Amazon.com, Inc. (S.D.N.Y. May 2024) – applying Muldrow 

and finding that PIP and “diminished role” were sufficient to constitute 

adverse actions



2019 Amendments to New York Human Rights Law

• Amendment provided that NYHRL was to be “construed liberally 

for the accomplishment of the remedial purpose thereof, 

regardless of whether federal civil rights laws, including those 

laws with provisions worded comparably to the provisions of this 

article, have been so construed.”

• Amendment contained clear change to hostile work environment, 

but left open question of whether adverse action standard had 

changed



Courts’ Interpretation of 2019 Amendments

• “While New York courts have not yet produced any substantive 

analysis of how this amendment changes standards of liability 

under the NYSHRL, some courts in this Circuit have interpreted 

the amendment as rendering the standard for claims closer to the 

standard of the NYCHRL.” – Cooper v. Franklin Templeton Invs., 

(2d. Cir. June, 2023)



Where do these changes leave us?

• Makes it more difficult to resolve employment litigation cases on 

motions to dismiss and motions for summary judgment

• More employer actions could be the basis of discrimination claims
o Shift assignments;

oUnfavorable tasks; 

o Training and educational opportunities; 

o Temporary transfers

• Consider whether additional HR oversight or training for 

supervisors is warranted



Paid Family Leave Retaliation Claims: 
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New York Paid Family Leave

• Started in 2018

• Provides employees up to 12 weeks of job protected, paid, time 

off to:

o Bond with a new child

oCare for a family member with a serious health condition

o Assist loved ones when a family member is deployed abroad on active 

military service



New York Paid Family Leave - Procedure

• Employee provides 30 days’ notice to employer, if foreseeable

• Employee completes request forms, which are submitted to 

employer’s insurance carrier

• Carrier pays or denies benefits within 18 days of the first day of 

leave or receipt of the completed request, whichever is later



New York Paid Family Leave - Protections

• Job protection

o Employees are entitled to return to the same job, or a comparable one, 

after returning from PFL

oComparable job is one with comparable benefits, pay and other terms or 

conditions of employment

• Continued health insurance



New York Paid Family Leave - Protections

• No discrimination or retaliation

oNot returning employee to the same or comparable job;

o Terminating employment;

oReducing pay or benefits;

oDisciplining the employee in any way

• Remedies can include reinstatement, back pay, attorney’s fees, 

and up to $500 in penalties



Discrimination/Retaliation Claim Procedure

• Multi-step process

o Step 1

−Employee must submit a “Formal 

Request for Reinstatement with 

their employer (Form PFL-DC-

119)

−Employer has 30 days to respond



Discrimination/Retaliation Claim Procedure

o If employee is not reinstated or 

not satisfied with employer’s 

response, employee can request 

a hearing with the Workers’ 

Compensation Board

o Step 2

−Complete the PFL Discrimination 

Complaint Form and send to the 

Workers’ Compensation Board 

(PFL-DC-120)



Discrimination/Retaliation Claim Procedure

oWorkers’ Compensation Board 

notifies the employer that it received 

a complaint, and allows the 

employer 30 days from the date of 

the notice to serve a response

oResponse Form (PFL-DC-130), as 

well as supporting documentation 

typically submitted



Discrimination/Retaliation Claim Procedure

oWorkers’ Compensation Board then schedules a hearing, typically 

within 45 days of Notice to Employer

o Initial hearing date to schedule formal hearing, with deadlines for 

submission of evidence

oHearing structure:

−Workers’ Compensation Board Administrative Law Judge

−Virtual Hearing

−Three-hour blocks

−Witness testimony/documentary evidence



Discrimination/Retaliation Claim Procedure

o Presentation of evidence similar to a Division public hearing and/or a 

trial

oDefense of discrimination/retaliation claim similar as well, including 

but not limited to:

−Employee not eligible for PFL

−Employment decisions were made for legitimate, non-discriminatory, 

non-retaliatory reasons

o Judge will allow submission of post-hearing briefs following proof

o Judge will schedule a hearing date to read a decision
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Handbook Policy Requirement for Reproductive Rights Discrimination Restored by Court
 Kristen Smith, ksmith@bsk.com

January 2025 Litigation Update: New Year New Standard for What Constitutes an Adverse Action?
Nick Jacobson, njacobson@bsk.com

Paid Family Leave Retaliation Claims: Understanding the Law and Process
 Adam Mastroleo, amastroleo@bsk.com

Sexual Harassment Prevention Training

To combat harassment in the workplace, every New York State 

employer must provide harassment prevention training for all 

employees annually.

For more information on Bond’s online sexual harassment training 

click here or email bondonline@bsk.com

mailto:ksmith@bsk.com
mailto:njacobson@bsk.com
mailto:amastroleo@bsk.com
https://www.bsk.com/sexual-and-other-workplace-harassment-training/overview


Thank You

The information in this presentation is intended as general background information.

It is not to be considered as legal advice.

Laws can change often, and information may become outdated.

All rights reserved.

This presentation may not be reprinted or duplicated in any form without the express 

written authorization of Bond, Schoeneck & King PLLC.
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